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JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION 

Fortieth Report — “Betting Control Amendment Regulations (No. 4) 2009, Casino Control Amendment 
Regulations 2009,  

Casino Control (Burswood Island) (Licensing of Employees) Amendment Regulations (No. 2) 2009,  
Gaming and Wagering Commission Amendment Regulations 2009, Racing and Wagering Western Australia 

Amendment Regulations 2009  
and Liquor Control Amendment Regulations (No. 7) 2009” — Tabling 

MR P.T. MILES (Wanneroo) [10.03 am]: I present for tabling the fortieth report of the Joint Standing 
Committee on Delegated Legislation, titled “Betting Control Amendment Regulations (No. 4) 2009, Casino 
Control Amendment Regulations 2009, Casino Control (Burswood Island) (Licensing of Employees) 
Amendment Regulations (No. 2) 2009, Gaming and Wagering Commission Amendment Regulations 2009, 
Racing and Wagering Western Australia Amendment Regulations 2009 and Liquor Control Amendment 
Regulations (No. 7) 2009”.  

[See paper 2108.]  

Mr P.T. MILES: The six instruments that are the subject of disallowance in this report arose from the 
Department of Racing, Gaming and Liquor’s annual review of its fees and charges at the end of 2009. The 
various amendment regulations proposed an increase to the fees by the most recent consumer price index of 
4.2 per cent. The committee has already set out its concerns about unauthorised fee increases in report 32, which 
was tabled in May 2009. Report 40 raises similar issues about the committee’s ongoing inquiry in the level of 
cost recovery behind government fees and charges. The committee has received formal undertakings from the 
Director General of the Department of Racing, Gaming and Liquor and he will be undertaking a full-scale 
review of the department’s fees and charges following this report. The committee reiterates that the transparency 
in fees and charges is an essential aspect of the effective management of government departments and the 
committee’s scrutiny role is central to the parliamentary oversight of the way in which consumers are charged 
for government services. I note that later today the government will table a response to this report in the other 
house. 

MR A.J. WADDELL (Forrestfield) [10.05 am]: As a member of the Joint Standing Committee on Delegated 
Legislation I rise to speak to its fortieth report. I hope this report sends a warning shot across the bow of many 
government departments. The committee has increasingly been concerned with the way in which departments 
have been presenting explanatory information to it on fees and charges.  

So that members are perfectly clear, a fee or a charge is very different from a tax. A fee or a charge is entirely 
about cost recovery related to the activity for which the fee is charged. It is not good enough to say, “Well, our 
department runs a $10 million budget and we collect $5 million in fees; therefore we do not over-recover.” It 
needs to relate to the service that the department is providing in that particular instance. That is a concern to do 
with cross-subsidisation. One service cannot be cross-subsidised with another service. The committee’s fortieth 
report does not necessarily say that there is cross-subsidisation. The committee found that the department could 
not in any way substantiate how it derived its charges for a range of fees. This is quite critical.  

As a bit of background, I used to run a small business. I am sure many members who have been involved in 
business know that the secret to one’s business is to know what the costs are. If a business owner does not know 
what his costs are, he will not be in business for very long. I defy any successful business to present the kind of 
material that government departments are presenting to us in justification of their fees.  

Government departments are telling us quite openly and clearly that they are incapable of determining what it 
costs them to deliver a particular service. I am not talking about a single instance of a single fee being charged, 
but the general cost of providing this type of service to this class of users of that service. They tell us that they do 
not have the resources to do that. I find that a remarkable statement and it is made over and over again. We have 
government departments that do not know how they are costing out their services. They do not know what it 
costs to provide a service. If they do not know what their underlying cost model is, I do not know how they plan 
their human capital needs and the procurement processes they need to go through. They come to this place 
seeking increases, usually in the range of a consumer price index increase, saying, “Well we don’t collect 
enough in fees to meet the cost of what we do.” Dutifully these things have normally been approved in the past.  

I think report 40, which follows on from report 32, is the line in the sand that the Joint Standing Committee on 
Delegated Legislation has drawn, and I hope it will be supported by Parliament. We will tell these departments 
that no longer can they not know what it costs them to run a service and no longer can they pluck a number out 
of the air and hope it is right. If they do that, they are running into the range of taxes. They are potentially taxing 
people for something for which there is no authorisation for a tax. That is absolutely critical. We have processes 
to go through to determine whether an act is a taxing act. If we have not determined that it is a taxing act, then 
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these departments have no right to tax the citizens of Western Australia. That is absolute. We will not necessarily 
oppose the government introducing taxes. I suspect we will have a few things to say about it. The government 
must be up-front about it. We cannot try to backdoor taxes. We cannot hit people with thousands and thousands 
of illegal taxes to balance a shaky budget. Therefore, I recommend this report and I recommend that members 
take the time to look at it because some extraordinary evidence was provided to us. I would almost go so far as to 
say that there was some belligerency in the early stages of our correspondence with the department in that it felt 
that we had no right to look into what it was doing and how it determined fees. There was defiance, almost, that 
the department would not give us this information, despite the fact that it had given assurances to the Treasurer 
that it was not overcharging. It was only when we dragged the department in front of us that its position changed 
and an undertaking was in fact given that there would be a review into these charges, which the member for 
Wanneroo spoke of. That belligerence is not unique; I have seen it in other matters that have come before the 
committee. It is time to realise that it is not the public service that determines whether people in Western 
Australia are taxed; it is in fact determined by the Parliament of Western Australia. The public service is merely 
our servant in that respect. 

The other issue I raise is that the Auditor General indicated there is a need for us to review quite closely what 
departments do in this respect. Although it is not within this report, in testimony we received at an earlier hearing 
the Auditor General indicated that his office was putting resources into areas other than reviewing how these 
illegal taxes are being charged. Given that the state budget will be brought down today, I hope that the Auditor 
General has been accommodated in this respect and that resources are being provided so that we can have proper 
scrutiny of these things because a lot of it is simply flying under the radar. Therefore, I recommend this report to 
the house and I recommend that people take the time to read it. 

MS J.M. FREEMAN (Nollamara) [10.11 am]: I also rise to speak on the Joint Standing Committee on 
Delegated Legislation’s fortieth report. The regulations and instruments the committee reviewed found that the 
fees imposed by these regulations cannot be seen as fees; they cannot be substantiated and therefore they 
constitute a tax. 

This report follows the committee’s thirty-second report, which made Parliament fully aware of the committee’s 
position that there seemed to be overcharging, cross-subsidisation and a lack of transparency in where and how 
fees are being charged such that they could not be justified on the basis of cost recovery. In particular, I will refer 
to paragraph 1.11 in the report, which shows that the committee goes through a very rigorous process of 
scrutinising fees. The committee succinctly outlined its approach to scrutinising fees in its tenth report in 2004, 
which is reiterated in paragraph 1.11. Therefore, this is not a new issue that has suddenly arisen in Parliament in 
2010; this issue has been going on for some time and it is, I suppose, a fundamental concern of the committee. 
Paragraph 1.11 states — 

The Committee’s scrutiny of fees generally involves identifying whether the prescription of the fee in the 
instrument is expressly or impliedly authorized by the primary Act. If so, the Committee attempts to 
identify whether the quantum of the fee: 

— (where the fee is to be paid for a service) bears a reasonable relationship to the costs of 
providing that service; 

or 

— (where the fee is to be paid for a licence) bears a reasonable relationship to the costs 
incurred in establishing or administering the scheme or system under which the licence is 
issued, or is incurred in respect of matters to which the licence relates. 

Where the Committee receives evidence that the quantum of the fee does not satisfy the above criteria, 
in the absence of any criteria to the contrary, it views the fee as being in the nature of a tax. The 
Committee will recommend disallowance of an instrument if it prescribes, without the authority of an 
Act of Parliament, a fee which in reality is a tax. 

I read that out because I think it is really important to know that this was in a report submitted to Parliament on 
19 November 2004. Therefore, this has not suddenly come upon us and is new to this place. It is a matter that has 
been of consideration for some time. It seems now that after many, many instances of basically going back to 
departments and saying, “Justify where your fees are coming from; justify that they are not over-cost recovering; 
justify that they are not cross-subsidising” that we still have not got that particular point through to them.  

I think it is really pertinent to go to paragraph 1.17 of the report, which notes that the Department of Racing, 
Gaming and Liquor’s letter in response to a very detailed request from the committee actually specified that the 
“fees were not structured on a cost recovery model”. Therefore, it is very interesting that this has happened some 
six years after this issue was first raised. I think it also shows that the Joint Standing Committee on Delegated 
Legislation has been trying increasingly hard to get departments to look at this issue at a time when members of 
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the public are dealing with increasing costs in all sorts of sectors of our community. Those costs usually come 
into this place and are debated in public; it is an open debate. This is a sort of underhand way of increasing costs 
without being able to look at the costs and ensure that departments are not over–cost recovering or cross-
subsidising, so I think it is very important that we give that even greater scrutiny because it is done in a less than 
transparent manner. Therefore, from the committee’s point of view, it was a welcome response that after what 
was a long period of what I think of as the procedural justice process that we went through to ensure that the 
department received various letters stating that the committee saw this as a serious matter, the department was 
called to a public hearing and, finally, after realising that it had to take this issue seriously, made an undertaking. 
I think that is very clear.  

However, I also think that of greatest concern in this report and that needs to be highlighted is the certification 
that is currently being made by departments through their ministers. Ministerial certifications are signed off by 
the ministers and are put through to the Department of Treasury and Finance that actually state that they have 
gone through a process of assessment of costs to ensure that they are not over–cost recovering or cross-
subsidising and that they can justify the basis of the cost recovery. For that I refer members to paragraph 2.14 of 
the report, which states — 

The Deputy Under Treasurer — 

Who came to a public hearing — 

explained the significance of the ministerial certification as a means of ensuring the integrity of fee 
increases within departments and agencies: 

This certification puts the accountability onto the director general of the agency or the 
accountable authority of the agency, and the relevant minister, to confirm in writing that they 
have reviewed all tariffs, fees and charges; that the methodology for the costing of individual 
services and the setting of fees is materially accurate; and that there are no cases of fees 
where the revenue projections indicate that greater than 100 per cent cost recovery is 
achieved … 

[The] aim of the certification — 

That goes to Treasury and therefore through government — 

is to place accountability on the accountable authority of the agency and on the minister; we 
rely on that accountability. 

Therefore, ministers have been signing off on documents about these fees that go through to Treasury and, one 
assumes, on to the cabinet or Executive Council that fundamentally underline some of their budget aspects and 
they are not factually correct. That is a concern. At this point we are not in a position whereby we can say that 
this department through its minister signed off on a certificate that clearly is, on the basis of this report, factually 
correct. That is a major concern for the Joint Standing Committee on Delegated Legislation. At paragraph 2.16, 
the report reveals that the committee asked the Deputy Under Treasurer whether he saw any merit in the process 
if there was no ongoing system of audits or checks, and he replied that it was part of the accountable authority’s 
legal accountability to sign off on the certification. He said that if he were the director general or the CEO of an 
agency and he was putting advice in writing to his minister and asking him to countersign it, he would make sure 
that the advice was 100 per cent accurate. He said that it would be amazing if this were not the case. It is indeed 
amazing, and it is concerning. 

In previous reports, the issue of the consumer price index has been raised. When the Deputy Under Treasurer 
appeared before the committee, the committee made it quite clear that CPI-related increases are not the 
appropriate way to increase fees and charges in our agencies; it is about cost recovery. We cannot just assume 
that increases can automatically be related to the CPI. 

This is a very important report that should be considered by all government ministers. They are signing off on 
ministerial certifications through their departments, and they need to be sure that if they are doing that, the 
document that they are signing is accurate and that the fees and charges that they are signing off on have been 
fully cost-recovered and do not impose a tax by another means. 
 


